IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. WRI GHT, SR . CVIL ACTION
V. :
MONTGOMERY COUNTY, et al. . NO. 96- 4597

MEMORANDUM AND ORDER

HUTTON, J. January 26, 1999

Presently before the Court are the Mdtion to Conpel
Answers to Interrogatories and Production of Docunents by
Def endants Montgonery County, Montgonery County Conm ssioners,
Mari o Mel e, Conmm ssioner of Montgonery County, Richard S. Buckman,
Comm ssioner of WMntgonery County and Joseph M Hoeffel, 111,
Comm ssi oner of Montgonery County (“Montgonery County Defendants”
or “Defendants”) (Docket No. 72), Plaintiff’s response thereto
(Docket No. 78) and Defendants’ reply thereto (Docket No. 85) and
Def endants’ Mdtion to Enforce subpoena to Sheilah Wight and For
Sanctions (Docket No. 75), Defendants’ Certification Pursuant to
Local Rule 7.1(c) of Uncontested Mtion to Enforce Subpoena to
Sheilah Wight (Docket No. 79), Plaintiff’s Reply Menorandum in
Opposition to Defendants’ Mdtion to Enforce Subpoena to Sheil ah
Wi ght (Docket No. 81) and Defendants’ Surreply Contra Plaintiff’s
Reply to Defendants’ Motion to Enforce Subpoena to Sheilah Wi ght

and For Sanctions (Docket No. 86) and Plaintiff’s Mtion for
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Di scovery Conference and Stay of Discovery in the Meanwhil e (Docket
No. 76) and the Defendants’ response thereto (Docket No. 80). For
the foregoing reasons, Defendants’ Mdtion to Conpel is GRANTED,
Def endants’ Modtion to Enforce Subpoena re: Sheilah Wight and for
Sanctions is GRANTED in part and DENIED in part and Plaintiff’s
Motion for Discovery Conference and Stay of Discovery in the

Meanwhi l e i s DEN ED

. BACKGROUND

For convenience, the facts fromthis Court’s Menorandum
and Order dated Decenber 22, 1998, are incorporated herein. On
June 25, 1996, Plaintiff Robert E Wight, Sr. (“Wight” or
“Plaintiff”) brought this enploynent discrimnation action agai nst
Def endants Montgonmery County, Richard S. Buckman, Conmm ssioner of
Mont gonmery County and Joseph M Hoeffel, 111, Conm ssioner of
Mont gonmery County (“Mont gonmery County Def endants” or “Defendants”).

In his conplaint, Wight alleges, in substance, that the
Def endants term nated his enploynment as Director at the Montgonery
County Departnent of Housing Services (“MDHS’) because he is an
African- Areri can, and seeks danmages.

Wi ght was enployed by Mntgonery County  for
approximately seventeen (17) years in the Departnment of Housing
Services. He was pronoted to the Director of the Departnent of

Housi ng Services of Mntgonery County on July 1, 1994.



On April 12, 1996, following an investigation by the
Housi ng of Urban Devel opnent (“HUD’), Wight was suspended fromhis
position as Director. Wight alleges that he was officially
termnated fromthe position on June 13, 1996. Wi ght alleges that
the reason for his termnation was because he is an African-
Anmerican. He also alleges that he has suffered danages as a result
of his firing.

Consequently, in June 1996, Plaintiff brought suit
claimng that the Defendants di scharged hi mbecause of his race in
violation of Title VI of the Cvil R ghts Act (Count One).
Plaintiff also alleges a litany of state law tort clains:
defamation (Count Two); infliction of enotional distress (Counts
Three, Four and Seven); breach of contract/wongful discharge
(Count Six); fraudulent or negligent msrepresentation (Counts
Three and Five); tortious interference wth contract (Count Three);
abuse of process or malicious prosecution (Count Three); false
swearing to authorities, obstruction of justice and official
oppressi on (Count Three); and i nvasi on of privacy (Counts Three and
Ei ght). On February 25, 1997, Defendants filed Counterclains
against Plaintiff Wight for Breach of Fiduciary Duties, Negligence
and Fraud. This Court has subsequently dism ssed Counts Two

t hrough Eight of Plaintiff’s Conplaint.



1. DI SCUSSI ON

A. Mdtion to Conpel and For Sanctions

1. Conpel Discovery

On September 16, 1998, the Defendants served
interrogatories and docunent requests on Plaintiff concerning
certain of his financial dealings and bank accounts. On Qctober
23, 1998, the Defendants filed a notion seeking an Order to conpel
the Plaintiff to respond fully and conpletely to their
I nterrogatories, to respond to Docunent Requests and to produce al
responsi ve docunents pursuant to the discovery requests served on
Plaintiff on Septenber 16, 1998. Because the Defendants failed to
attach to their notion the interrogatories and request for
production of docunents as required by the Local Rules, see Ricci

v. RCP/JAS, Inc., No. AV. A 97-7334, 1998 W. 372315, at *1 (E. D

Pa. Jun. 17, 1998), this Court denied with leave to renew

Def endants’ noti on. See Wight v. Mntgonery County, 1998 W

848107, CIV.A. No.96-4597, *3-4 (E.D. Pa. Dec. 4, 1998). Thi s
Court noted, however, that it “believes that sufficient
comuni cati on has taken place between the parties in an attenpt to
resolve this discovery dispute. 1d. at 4.

Subsequently, on Decenber 8, 1998, Defendants filed a
Motion to Conpel Answers and Interrogatories and Production of

Docunents. The Plaintiff filed his response thereto on Decenber



23, 1998. On January 11, 1999, the Defendants filed a Surreply to
Plaintiff’s response to Defendants’ Mtion to Conpel.

Under Federal Rule of G vil Procedure 26(b)(1), parties
may obtain discovery regarding "any matter, not privileged, which
is relevant to the subject matter involved in the pending action.”
The Rule's relevancy requirenent is to be construed broadly, and
material is relevant if it bears on, or reasonably could bear on,

an issue that is or may be involved in the litigation. QOppenheiner

Fund, Inc. v. Sanders, 437 U. S. 340, 350 (1978).

The Plaintiff does not contend that the requested
di scovery is privileged, only that Defendants have obtained the
i nformati on requested fromother sources. (Pl.’s Reply Mem at 2.)

The Plaintiff argues that Defendants’ instant Mdtion to Conpel is

nmoot” because Defendants issued subpoenas to various banks and
| ending institutions seeking the sanme information, which is the
subject of this notion. (ld.) Wether Defendants have received
sone of the information now sought from Plaintiff from various
banks and l ending institutions is of no nonent for purposes of this
not i on.

In light of the broad and |iberal construction which the

di scovery rules are to be accorded, see Anerican Health Sys., 1991

W. 30726, at *2, and given the Court's discretion in nanaging

di scovery, see Thonpson, 1995 W 752422, at *2 n.4 (quoting

Senpier, 45 F.3d at 734), the Court finds that Defendants’ request



to docunents and interrogatories is reasonably calculated to | ead
to adm ssible evidence. Indeed, the Court has already found such

evi dence adm ssi bl e. See Wight, 1998 W 848107, at *7 ("Any

evi dence supporting a justification for the termnation of the
Plaintiff from his position as Director of the MDHS is highly
probative and t heref ore out wei ghs any possi bl e prej udi cial value.”)

Def endants contend that Montgonery County term nated
Wi ght because an audit by the United States Departnent of Housing
and Urban Devel opnent, Ofice of Inspector General (“HUD Audit”)
revealed that Plaintiff Wight, and two ot her Caucasi an enpl oyees,
Thomas Rai nondi and Philip Montefiore, all engaged in conflicts of
interest by using these sane HUD contractors to perform work on
their own private properties. These discovery requests
specifically concern, inter alia, Plaintiff Wight's alleged “arns
| ength” paynents to contractors, including several who Defendants
allege were in conflict of interest wth the Plaintiff.

Accordi ngly, Defendants’ Mdtion to Conpel discovery is granted.

2. Sanctions
The Defendants nove the Court to enter the foll ow ng
sanctions: attorney’'s fees associated wwth preparing and filing the
instant Motion and Surreply. The Court grants Defendants’ Motion
for Sanctions in the formof the cost of reasonable attorney’s fees
associated with filing this notion. Such fees are appropriate

under Rule 37(a)(4) (A,



unl ess the court finds that the notion was filed w t hout

the novant’s first naking a good faith effort to obtain

t he di scl osure or discovery without court action, or that

t he opposi ng party’s nondi scl osure, response or objection

was substantially justified, or that other circunstances

make an award of expenses unj ust.
Fed. R Cv. P. 37(a)(4)(A. Plaintiff’s actions have effectively
precl uded Defendants from conpleting discovery and is therefore
hindered from nmounting any defense to Plaintiff’s clains.
Def endants have repeatedly stated that they intend to pursue the
defense theory that the Plaintiff was fired because of his
negl i gence, breach of fiduciary duty and fraud.

Mor eover, the record evidences a history of dilatoriness

on the part of the Plaintiff. See Wight, 1998 W. 848107, at *6
(noting the “apparent |ack of cooperation by the Plaintiff”).
Despite repeated efforts by the Defendants, Wight has ignored

Def endants’ requests for production.

B. Mbtion to Enforce Subpoena

1. Motion
On Decenber 14, 1998, Defendants filed a Mtion to
Enf orce Subpoena to Sheilah Wight. On Decenber 31, 1998, having
not received any response from Plaintiff or the third-party,
Def endants filed their Certification that no response to the

i nstant notion had been filed. Plaintiff filed his untinely



response on January 4, 1999, seven days |l ate. The Defendants fil ed
a Surreply on January 11, 1999.

Rul e 45(a) of the Federal Rules of Civil Procedure all ows
a party to a lawsuit to require a non-party “to attend and give
testinony or to produce and permt inspection and copying of
desi gnat ed books, docunents or tangible things in the possession,
custody or control of that person.” |[|f the non-party w shes to
protest the subpoena, it should do soin a witten objection. Fed.
R Cv. P. 45(c)(2)(B); see Fed. R Cv. P. 45(d)(2). After an
objection is nade, the party seeking the testinony or docunents
must then nove for an order to conpel the production. Fed. R G v.
P. 45(c)(2)(B). As of the date of this Order, Sheilah Wight has
not responded properly to Defendants’ subpoena, in order to explain
the basis of her objection. Fed. R Cv. P. 45(c)(2)(B) & (d)(2).
Moreover, Plaintiff filed an untinely response.

Thus, the Court treats the notion as uncont ested pur suant
to Rule 7.1(c) of the Local Rules of Civil Procedure of the United
States District Court for the Eastern District of Pennsylvania.
E.D Pa. R GCGv. P. 7.1(c). Rule 7.1(c) states that, except for
summary judgnent notions, “any party opposing the notion shal
serve a brief in opposition, together with such answer or other
response whi ch may be appropriate, within fourteen (14) days after
service of the notion and supporting brief. |In the absence of a

tinmely response, the notion may be granted as uncontested .
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Furthernmore, in his untinely response to Defendants’
nmotion, Plaintiff fails to state any reason why t he subpoena served
upon Sheilah Wi ght should not be enforced. Plaintiff states that
the only reason for the subpoena is to “enbarrass Sheilah Wi ght
W th questions regarding a short-termaffair that the Plaintiff had
in the late 1980's and early 1990's.” (See Pl.’s Reply Brief at
2.) Def endants, however, allege that they intend to question
Sheilah Wight on a variety of issues pertaining to Plaintiff’s
al | eged m sconduct, which this Court has already specifically held
to be relevant. See Wight, 1998 W. 848107, at *7. Simlarly, the
Def endants’ request to docunents in Sheilah Wight's possession
pursuant to Schedul e A of the subpoena is reasonably calculated to
lead to adm ssible evidence. See supra Part I1.A  Accordingly,

Def endants’ Modtion to Enforce Subpoena is granted.

2. Sanctions
Def endants nove the Court to award the Defendants
attorney’s fees and costs associated with filing this notion. The
Def endants, however, fail to provide any authority which conpels
this Court to grant their request. Accordingly, the Court refuses
to award sanctions against the Plaintiff for Sheilah Wights’

refusal to honor the subpoena. Cf. Gen’'|l Ins. Co. of Anerica v.

Eastern Consol. Utilities, Inc., 126 F.3d 215, 220 (3d Cr. 1997)

(“A non-party, by definition, is not a participant in the
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[itigation and, when a non-party refuses to provide discovery, no

cl ai m has been asserted by or against it.”).

C. Motion for Discovery Conference and Stay of Discovery

1. Motion

On Decenber 17, 1998, Plaintiff filed the instant notion
requesting a discovery conference in order for the parties to
present their *“discovery plan.” Plaintiff also seeks to stay
di scovery until such conference takes place. The Defendants filed
their response thereto on Decenber 31, 1998.

The instant notion arises from the Court’s denial of
Plaintiff’s Mtion for Protective Order to Cease Discovery and
Plaintiff’s Mdtion in Limne which sought to preclude Defendants
fromintroducing rel evant evidence. This Court denied Plaintiff’s
first invitation to cease discovery. See Wight, 1998 W. 848107, at
*5- 6. In the instant notion, the Plaintiff restates the sane
failed argunments of his earlier notion. The Plaintiff argues that
a discovery conference and cease of discovery is necessary “to
l[imt the scope of discovery in this action to matters which are
relevant to the subject matter involved in this action.” (See

Pl.”s Motion at 1.) See also Wight, 1998 W. 848107, at 5 (quoting

Plaintiff’'s argunment that "nost, if not all, of the depositions and
docunent requests nade by the defendants do not and can not lead to

di scover abl e evidence which would be admissible in this matter").
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As this Court has already ruled on this matter, see supra Parts

I1.A-B, the Plaintiff’'s Mdtion is deni ed.

2. Sanctions

The Defendants nove the Court to enter the follow ng
sanctions: the Defendants are awarded attorney’s fees associ ated
with preparing and filing the instant Mtion and Surreply. The
Court grants Defendants’ Mdtion for Sanctions in the form of the
cost of reasonable attorney’'s fees associated with filing this
not i on. Plaintiff’s Mtion seeking a stay of discovery is a
thinly-veiled, untinely and i nproper notion for reconsideration of
this Court’s Order dated Decenber 4, 1998. See supra Part 11.C 1.
Therefore, Plaintiff's Mdtion is DEN ED.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. WRI GHT, SR . CVIL ACTION
V. :
MONTGOMERY COUNTY, et al. . NO. 96- 4597
ORDER

AND NOW this 26t h day of January, 1999, upon
consideration of the Mition to Conpel Answers to Interrogatories
and Production of Docunents by Defendants Mntgonery County,
Mont gomery County Conmmi ssioners, Mario Mele, Conm ssioner of
Mont gonmery County, Richard S. Buckman, Comm ssioner of Mntgonery
County and Joseph M Hoeffel, 111, Conmm ssioner of Montgonery
County (“Montgonery County Defendants” or “Defendants”) (Docket No.
72), Plaintiff’s response thereto (Docket No. 78) and Defendants’
reply thereto (Docket No. 85) and Defendants’ Mdtion to Enforce
subpoena to Sheilah Wight and For Sanctions (Docket No. 75),
Def endants’ Certification Pursuant to Local Rule 7.1(c) of
Uncontested Mtion to Enforce Subpoena to Sheilah Wight (Docket
No. 79), Plaintiff’s Reply Menorandumin Opposition to Defendants’
Motion to Enforce Subpoena to Sheilah Wight (Docket No. 81) and
Def endants’ Surreply Contra Plaintiff’s Reply to Defendants’ Mdti on
to Enforce Subpoena to Sheil ah Wi ght and For Sancti ons (Docket No.

86) and Plaintiff’'s Mdtion for D scovery Conference and Stay of
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Di scovery in the Meanwhile (Docket No. 76) and the Defendants’
response thereto (Docket No. 80), IT IS HEREBY ORDERED THAT:

(1) Defendants’ Mdtion to Conpel is GRANTED;

(2) Defendants’ Mdtion to Enforce Subpoena to Sheil ah
Wight and for Sanctions is GRANTED i n part and DENIED i n part; and

(3) Plaintiff’s Motion for Discovery Conference and Stay
of Discovery in the Meanwhile is DEN ED.

| T 1S FURTHER ORDERED t hat :

(1) Sheilah Wight SHALL immediately conply with the
subpoena served upon her and appear for her deposition wthin
fifteen (15) days fromthe date of this Oder, and fully produce
t he subpoenaed docunents to Defendants’ counsel within ten (10)
days fromthe date of this Order; and

(2) Plaintiff SHALL pay Def endants’ reasonabl e attorney’s
fees, as determ ned by the Court, associated with the preparation
and filing of Defendants’ Mdtion to Conpel and Defendants' Response
to Plaintiff’s Mtion for D scovery Conference and Stay of

Di scovery in the Meanwhil e.

BY THE COURT:

HERBERT J. HUTTON, J.



